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JURISDICTION TO DETERMINE THE VALIDITY OF CLAIMS OF 
NON-RESIDENT DEFENDANTS 

People whose business interests extend to several states, — and there 
are daily more of these as society increases in complexity, — need to 
know how far the law will protect their interests in their absence and 
how great is the liability that their interests may be destroyed or 
injured in judicial proceedings unknown to them. It seems therefore, 
that something of certainty and uniformity is as much to be desired 
in this field of law as in any other. 1 That there is, however, nothing 
even approaching uniformity and certainty will appear as the cases 
are discussed. 

The following are the facts 01 the case of National Council of 
Knights and Ladies of Security v. Scheiber (191 7) 163 N. W. 781, 
recently decided in Minnesota. The plaintiff, a fraternal insurance 
society, brought an action in equity to cancel an insurance policy which 
it had issued on the life of Mrs. Anna Scheiber, the original defendant. 
Before the trial Mrs. Scheiber died and, upon motion of the plaintiff, 
the court substituted as defendants the two beneficiaries 2 one of whom 
was a resident of California and had been served in that state only. 
The latter entered his appearance to contest the jurisdiction of the 
court. 3 Upon a ruling against him, he appealed to the Supreme Court, 
which decided that jurisdiction had not been acquired and reversed 
the order below. 

Though, as a preliminary in this case, it be conceded that the statute 
which authorized the substitution of new parties intended to cover the 
case of non-residents, there remains the question whether a judgment 
against the non-residents is due process of law. 3 As to a purely 
personal action the rule of Pennoyer v. Neff* settles that it is not 
The Supreme Court of Minnesota, adopting the view that this action 
was purely personal, decided likewise. 

As opposed to this view, however, in an action in Tennessee by one 
beneficiary against the insurance company and another beneficiary 
(a non-resident not served in Tennessee) to extinguish the alleged 

1 The very general knowledge by the laity of the fairly uniform rule that real 
estate may be sold for taxes without any personal service on the owner has 
probably been of considerable advantage to tax collectors and property owners 
alike. 

* The court acted under a statute which provided for the substitution of the 
successor in interest of a deceased party when the cause of action was one which 
survived. Minn. Gen. St 1913 Sec 7685. The opinion laid it down without 
discussion that this statute was intended to cover the case of a non-resident 
successor in interest This interpretation may be questioned. 

•The mere filing of a plea in abatement to contest the jurisdiction may, with- 
out violation of due process to the pleader, be seized upon by a state court as 
ground for assuming jurisdiction of the case to try the merits. Chicago Life 
Ins. Co. v. Cherry (1917) 244 U. S. 25, 37 Sup. Ct 492. 

4 (1877) 95 U. S. 714- 



COMMENTS 253 

wrongful claims of the latter in the policy of insurance, it was held 
by a divided court that sufficient jurisdiction had been obtained to 
adjudicate the rights of the parties. 5 The majority considered the 
action as quasi in rem" and hence not within the rule of Pennoyer v. 
Neff. 7 By way of comparison, it is to be noted that the facts of the 
Minnesota case went a step farther but involved much the same prin- 
ciples. The suit there was that of the debtor insurance company 
itself, instead of that of a creditor, to extinguish the rights of a non- 
resident third party. And to this particular type of case, there may 
be an instinctive objection, since it would permit a debtor to get rid 
of his debt without personal jurisdiction of his creditor. 

The close resemblance of the facts in the Minnesota and Tennessee 
cases to those concerned in attachment and garnishment invites a com- 
parison, even though as to the latter the states are in hopeless conflict 
and it is consequently doubtful if many generally accepted principles 
can be fished from the whirlpool of confusing decisions. 

Taking the simplest case first, let us assume that A of California 
owes B of Minnesota $1,000 and B finds in Minnesota tangible prop- 
erty, land or chattels, which belong to A. This property may be 
attached, and the Minnesota court has jurisdiction to extinguish A's 
rights in the particular physical objects or acres of land which are in 
Minnesota, even though A has not been personally served and actually 
knows nothing of the suit. It does not violate the rule of Pennoyer 
v. Neff because it is a proceeding quasi in rem and no personal judg- 
ment against A is attempted. The situation would not be different if 
A had gold coin or bills in a safety deposit box within the jurisdiction, 
for money is attachable; 8 but it would be different if A had "money 
on deposit" in the First National Bank of St. Paul, for in such a case 
there would be no specific physical thing to be attached. 8 Under the 
usual arrangement between bank and depositor, the bank is a debtor, 
not a custodian, bailee or trustee of a particular fund. 



'Perry v. Young (1916) 133 Tenn. 522, 182 S. W. 577. 

* This view seems to have been founded principally on the fact that the policy 
itself, a physical thing, was within the jurisdiction of the court Attachment 
cases form an analogy to support the decision from this angle. The reasoning 
in this comment, however, seeks rather to pursue the analogy of garnishment 
cases, jurisdiction over the debtor being the essential feature. 

T The two dissenting judges regarded this as a personal action and consequently 
reached the same result as that in our Minnesota case. 

'Despite a curious technical rule in early English cases, that money could 
not be sold, hence could not be attached. Cf. Knight v. Criddle (1807 K. B.) 
9 East 48 with Turner v. Fendall (1801 U. S.) 1 Cranch 117, 133. 

* This difference is clearly brought out in a case which involved both attach- 
ment and garnishment proceedings to reach "money on deposit." National Bk. 
of the Republic v. Young (1905) 125 111. App. 139. For general consideration of 
proceedings in rem and in personam see Professor Cook, 15 Col. L. R. 106-141 ; 
also 26 Yale Law Journal, 760-766. 

18 
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For such cases a broader kind of attachment has been provided by 
statute, namely, garnishment proceedings. Whereas in the attach- 
ment case above assumed, the result of the suit would be to extinguish 
the rights of A in or concerning a particular physical tangible mass 
or object, for example, a parcel of land or a carload of wheat, in the 
garnishment case, the result is to extinguish the rights of A against 
a particular person, the debtor Bank. And, dismissing temporarily the 
individual idiosyncrasies of the several states, 10 that is what has been 
held : A cannot collect of the bank the amount garnished by B. 11 

It is not much of a step from these facts to those of the Tennessee 
case previously mentioned. Whereas a garnishment is a proceeding in 
a court having jurisdiction of a debtor to extinguish his absent creditor's 
rights, the suit in Tennessee was a proceeding in a court having juris- 
diction of a contingent debtor, the insurance company, to extinguish the 
rights of an absent contingent creditor, the beneficiary. Although there 
would seem to be no difference in principle, there is this actual distinc- 
tion between the cases — the garnishment case is expressly provided for 
by statute ; the other is not. But in an appeal before the United States 
Supreme Court, which involved at once the two kinds of suits here 
considered, the decision attempted a distinction in principle, not alto- 
gether clear, and did not rely upon a garnishment statute. It held 
that California need not recognize the decision of a Pennsylvania 



"Many of the differences arise out of the theory that garnishment reaches 
a thing, the debt, and that this debt must therefore have a sites. The situs is 
then fixed at one of several places: (i) the domicile of the debtor, in which 
case it follows that he may not be garnished on a trip to another state; (2) the 
domicile of the creditor, in which case as pointed put by the court in Lancashire 
Ins. Co. v. Corbetts (1897) 165 111. 592, 597-598, 46 N. E. 631, 632, there could 
be no such thing as a foreign garnishment; (3) the designated place for pay- 
ment of the debt if it be also the jurisdiction in which the creditor resides. See 
Louisville & N. R. R. v. Nash (1898) 118 Ala. 477, 23 So. 825; Brass v. Gaynor 
(1893) 85 Wis. 468, 55 N. W. 919; American Cent. Ins. Co. v. Heftier (1893) 
37 Neb. 849, 56 N. W. 711; Wyeth Hdw. 6r Mfg. Co. v. Lang & Co. (1895) 
127 Mo. 242, 29 S. W. 1010. In Harris v. Balk (1905) 198 U. S. 215, 25 Sup. Ct 
625, Mr. Justice Peckham holds that the question of situs is immaterial; the 
obligation of the garnishee exists wherever he may be found. See also National 
Fire Ins. Co. v. Chambers (1896, Ch.) 53 N. J. Eq. 468, 477, 32 Atl. 663. 667-678. 
u Harris v. Balk, supra, requiring North Carolina to recognize a garnishment 
in Maryland which extinguished the rights of a North Carolina creditor who was 
not under the jurisdiction of the Maryland Court Steltser v. Chicago, etc. 
(1912) 156 la. 1, 134 N. W. 573, recognizing a garnishment in Illinois which 
extingushed the rights of an Iowa party served by mail only. One practical 
objection to the extension of the old attachment rule to debtors by way of 
garnishment is that while a person is fairly likely to keep track of his property 
through agents, he is neither likely nor able to keep track of his debtors. The 
objection is partly, perhaps altogether, met by the rule in Harris v. Balk that the 
garnishee must immediately notify his creditor of the suit on pain of having 
to pay twice. 
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court extinguishing the rights of a resident of California in an 
insurance policy, although the debtor company was before the Penn- 
sylvania court. 12 If this case be followed, the rule of Harris v. Balk 
will not be extended by the United States Supreme Court to other 
than garnishment cases. (But see the very recent case of Hartford 
Life Insurance Co. v. Barber, which requires the Supreme Court of 
Missouri to recognize a Connecticut decree extinguishing the rights of 
a Missouri beneficiary who was not before the Connecticut court. 13 ) 
Aside, however, from the statutory differentiation, which, it should be 
noted, has not been urged by the cases, is there any reason why such an 
extension would fail to be due process of law? Is there any valid 
ground, when the analogy of garnishment cases is considered, for 
holding the decree in Perry v. Young and that of the lower court in 
Minnesota so utterly unreasonable as to be not due process? It is 
somewhat difficult to see that there is. 

M. S. B. 

ADMIRALTY JURISDICTION AND STATE COMPENSATION ACTS 

The Supreme Court of the United States, by that five to four 
division, unfortunately so usual in the determination of important 
constitutional questions, has ruled that state workmen's compensa- 
tion acts cannot apply to any cases coming within the jurisdiction of 
admiralty. Southern Pacific Co. v. Jensen (1917) 37 Sup. Ct. 524. 1 
This decision was given upon the same day that another important 
limitation upon the extent of state compensation acts was announced 

a New York Life Ins. Co. v. Dunlevy (1916) 241 U. S. 518, 36 Sup. Ct 613. 
Cf. Kelly v. Norwich Un. Fire Ins. Soc. (1891) 82 la. 137, 47 N. W. 986, refusing 
to admit as evidence the record of a suit in a lower court of New York against 
the insurance society to extinguish Kelly's rights, he, a resident of Iowa, not 
having been served in New York. The New York Court of Appeals adopted the 
Iowa view and later reversed the Supreme Court Order which had been dis- 
regarded in Iowa. Mahr v. Norwich Un. Fire Ins. Soc. (1891) 127 N. Y. 452, 
28 N. E. 391. Cf. Stevenson v. Anderson (1814, Ch.) 2 Ves. & B. 407, 411, in 
which Lord Eldon held he would protect the plaintiff against the claims of 
non-residents who had been personally served outside the jurisdiction and who 
refused to appear. 

u (1917 U. S. Sup. Ct) Nov. 19th, October term, No. 252. It appears that in 
this case the insurance company was not a debtor but a trustee of a particular 
fund. Barber v. Hartford Life Ins. Co. (1916) 269 Mo. 21, 27, 187 S. W. 867. 
See (1916) 25 Yale Law Journal, 324 and Comment to follow in Yale Law 
Journal for January, 1918. 

•Reversing (1915) 215 N. Y. 514, L. R. A. 1916 A, 403. i°9 N. E 600, Ann. 
Cas. 1916 B, 276, 9 N. C. C. A. 286. On the same day and upon the same 
principles the Supreme Court decided Clyde S. S. Co. v. Walker (1917) 37 Sup. 
Ct. 545 (four justices dissenting) reversing (1915) 215 N. Y. 529, 109 N. E 604, 
Ann. Cas. 1916 B, 87, but refused to take similar action in an Ohio case on the 
ground that the point was not raised in the trial court Valley S. S. Co. v. 
W attawa (1917) 37 Sup. Ct 523. 



